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Whother a schowd oNdencing,
connected Wiy

ERNpthree hudNra/ Teet of any ﬂchool oD, OuheL
lonal ;A@*itution. .!.- T

vinggno connectioa with theipublialJl' b
# of this city, i3 a 'school or other 7
cducaticnal 1nstis ution' within the wmeaning of the -

¢ode provision abtove quoted. In othor words, is it .
unlawiul for & dealcyr to 2ell Zeex within three hund--

red feet of & privete dancing school? B ST

] hdve been uaghle to find 2uy sstisfactory
sbasusary or sase law ir point and “u41d like to heve
your opinion on the matter.”
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Honorzble Shelby K. long, page 2

Upon a careful e*ﬂﬁiration of the ”exas Lianor Con-
trol Act together witan its emendnent, we fird that. Article

ébﬁ-dJa authorizes cormissicnerst COurbo and cities and towns

to prohidbit the ssle of alcoholic beverages within 300 feet

of ery churth, public school or public hcspital. .Said_section-

25a of Article 656, resds as follows: co

"Phe commissione“s‘ court of eny county 1n tne :
territory thereof outside incorporated cities:end -
towns and the governing authoritcies of any city or . .
toan within the corporate limits of any such city or /. S
- town nsy pronlbit the sale of alcoholic beverages by
any degler vwiere the place of business of eny. such
. dealer Is within three hundred (300) feet of any - _
. . church, public school or public hospltal, the measure-_
- ments to be along the property lines of the street
- fronts and from front door to front Qoor and in";
\ direct 1line across interaections uhere they occur. L

We deem it unnecesqary %0 determine whether a school

.- of dancing, not connected with the public school system, is

- within the term, school-or other. educationsl:institution, in -
- Article 37-12- of the- Beaunmont City Code, because under Article

666, Section 25a, Texss Liguor Control Act, the City of: ‘Beaunmont® - .

vas only authorized to. prohibit the sale of beer within 300 feetf35 '
of a ‘public school.: . ‘ LR B

In Opinion No', 0—3843 of this departmeﬁt, passing
.- upon the valldity of ‘Corpus Christi ordinance regulatihg hours -
- for the sale of beer, is found the following 1anguage, which SRS
ve think supports our COnclusion above, to-vit-' : o

_ "It is elementary that all city ordinances g
-7 vhether the citles have home rule or special charters,
must conform to the Constltutlon and the State law,. .
" Any city oréinance which is in conflict vwith a state
statute covering the same subject 13 void, City of
Lubbock v. Soathpl&in Bardware Go., 111 S. W. (zd) -
3%3; City of Wichita Fells v.' Continental 01l Co., 117 '
Tex, 256, 1 S. W. (24) 595; Berry v. City of F;., Worth, -
12% 8. W, {24} 842; City of Houston v. Richter, 157 B
8. W. 189; City of Graham v. Sezl, 235 8. ¥W. 665; 30
- Texes Jurisprudence 301, Sec. 167 and authorities cit-
ed therein, 7Ihis general rule has been well espressed .
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by Daviuson, P J., speaking for the Court ‘of Crim-
inal Appeals of'Texas in Ex parte Goldburg, 200 S.W.
386, at vage 307.

"'"here are & fov gencral “ropcsitions which
seen to be well understood as the law, which may
be stated as follows: A business which is author-
ized by the state law cannct be prohibited by city
ordinence directly or indirectly. A business vhich

is regulated by the state cannot be prohibited by

the city either by express enactment or by prohibi- -
tory regulation. A business regulatedé by the state ' .
cannot be regulated by the city; otherwise then by - o
grant of power to such city in the charter passed.

by the legislature for the purpose of such regule-

ticn. Nor cen such regulation he othérwise than

- in accord- with the state law. It cannot be in vio- I
. lation of or in conflict with the state law or any =~ = u.:

R provision of the Constitution. Penslties under or- ' -
~dinances, 1f the ordinance 1s the same as the state .

lav,.must conform strictly to penalties. prescribed - o
by the state law.. Such penalties cammot exceed or SRR

- fall below the penaltles prescribed by the state . .~ ..
-~ law; that 13, where the ordinance pertains to the . .= = .
- seme matter as that enacted by the Legislature.Sf fﬁ

1nerefore, it 1s the opinion of this department that 1t.

13 pot unlawful for a: person duly suthorized to sell beer to sell

the 8

. 30:db

eme within 300 feet of a private dancing school. _
IS Very truly yours :
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